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I. Status of Claims 

Claims 1 -24 remain pending in the jresent application and are now under appeal, 
of which claims 1, 12 and 22 are independ< nt claims. Claims 1 -24 have been rejected 
over the prior art. Specifically, claims 1 ~9, 1 1-19 and 21-24 are rejected under 35 U.S.C. 
§102(b) as anticipated by U.S. Patent No. i ,154,332 (Williams et al.). Claims 1-24 are 
also rejected under 35 U.S.C.§l03(a) as ob nous over Williams et al. Claims 10 and 20 
are rejected under 35 U.S.C. § 103(a) as obi ious over Williams et al. in view of U.S 
Patent No. 3,530,91 9 (May). 
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II. Grounds of Rejection to beReviewec 



1. Whether claims 1-9, 11-19 and: 
§ 102(b) as anticipated by U.S. Patent No, 5 



1-24 are unpatentable under 35 U.S.C. 
,154,332 (Williams etal.)? 



2. Whether claims 1-24 are unpati 
over U.S. Patent No. 5,154,332 (Williams 



ei table under 35 U.S.C. § 103(a) as obvious 
Jtal.)? 



3. Whether claims 1 0 and 20 are 
obvious over U.S. Patent No. 5,154,332 
3,530,919 (May)? 



unpatentable 



(Will 
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III. Argument 

Appellant respectfully traverses eac h of the Examiner's statements set forth in the 
Examiner's Answer, 

The Examiner's first argument is th it the term "backpack" in the preamble of the 
claims is not to be accorded patentable wei ;ht. In his remarks the Examiner states 
"Williams et al. clearly discloses a bac kpack (58) comprising an enclosure that 
has back panel (28) and a front panel ( 26) forming a main compartment. There 
is nothing in appellant's claims that ex jlicitly required the 'at least two panels 
forming a main compartment' of the bl clcnaek itsrff A broad reasonable 
interpretation of appellant's claims do<js not preclude backpack within an 
enclosure formed by a plurality of panlls as disclosed by Williams eta] " 
(Examiner's Answer: p. 3, 11. 17-22)(dnphasis added). 

Appellant respectfully disagrees with the Examiner's claim interpretation. The preamble 



itself, and in particular the structural "bac 
limitation in the body of the claims of "at le 
to that of the backpack itself. Following the 



and Patent Appeals in the case Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 
(1951) since the term "backpack" in the pre* mble defines the structure of the article 
being produced it should be construed as if i i the balance of the claim itself. Instead, the 



Examiner has merely ignored the "backpack 



order for the present claimed invention to be 



tck" preamble limitation, restricts the 

;st two panels forming a main compartment" 

principles set forth by the Court of Customs 



' preamble structural limitation relying on 



features of the enclosu re rather than the baclipack of Williams et al. to read on the present 
claimed invention. The Examiner has failed to provide any legal support for disregarding 
or not according patentable weight to the term "backpack" in the claim preamble. In 



anticipated by Williams et al. the prior art 



reference must teach each limitation of the pjesent invention. Reading into the body of 
the claims the preamble structural backpack 1 citation expressly requires "at least two 
panels forming a main compartment" of the b ackpack itself. To the contrary, Williams et 
al. fails to discloses features of the backpack >8 itself that anticipate the present claimed 
limitations. 

Similarly, the preamble structural "ba< kpack" limitation also restricts the 
limitation in the body of the claim of "a rele* able securing device tor accessing the main 
compartment" to that of the backpack itself. 1 * contrast, the zippers 14a, 14b, 14c of the 
enclosure 16 disclosed by Williams et al. are J cr accessing the interior of the enclosure 16 
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(26), top panel (32) and back panel (28) for 
enclosure that surrounds the backpack (58) 



backpack is disposed in an upright position. 



and provides no means for accessing the m ain compartment of the backpack 58 itself, as 
claimed. Appellant asserts that since the b ickpack 58 alone without reliance on the 
separate enclosure 16 component fails to rt ad on the present claimed invention directed 
exclusively to the backpack itself the Exanjincr has failed to establish that Williams et al. 
anticipates the present claimed invention 

With respect to independent claim h, it is the Examiner's position that 'Williams 
et al. clearly discloses the releasable securing device (14c) extending along front panel 



accessing the main compartment of the 
(emphasis added)(Examiner's Answer: p. 4, 



U.7-9). Again the Examiner is relying on tl e teachings in Williams et al. directed to 
features of the enclosure 16 rather than that of the backpack 58 itself, despite the fact that 
the preamble "backpack" slmctural limitali< n should be read into the body of claim 22 to 
limit "a releasable securing device for acceding the main compartment" to that of the 
backpack itself. 

The next issue addressed by the Exajniner concerns whether Williams et al. shows 
the backpack with zippers oriented in a subs antially lateral orientation when the 



It is the Examiner's position that "the 



appealed claims do not explicitly recite zipp|rs on a backpack" (Examiner's Answer: p. 
4, II. 13-14). For the same reasons expressed above, appellant traverses the Examiner's 
interpretation and maintains that despite the erm "backpack" not being expressly recited 
in the body of the claims, the "backpack" structural limitation in the claim preamble 
should be construed as if in the balance of the claim. 

With respect to claims 9 and 19, the Ixaminer maintains "Williams et al. clearly 
shows the zipper (14c) extending laterally ac oss the top panel (32) when the backpack is 
onented in an upright position as shown in F^. 4" (Examiner's Answer: p. 4, 11. 15-17). 



Similarly, with respect to claims 3 and 14 the 



Examiner argues that the zipper 14c 



extending across the top panel (32) in WUliais et al. meets the claimed limitations 



(Examiner's Answer: p. 4, 11. 18-21). Again 



asserts that the Examiner's reliance on the zipUr 14c of the enclosure 16, rather than on 



features associated with the backpack 58 itseb 
invention as found in claims 3, 9, 14 or 19. 
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Next, the Examiner asserts that WiAiams et ah teaches a zipper that extends 
sufficiently along the back panel of the bac kpack so that the terminating end rests against 
a wearer's body when worn. Specifically, t ic Examiner states 

"backpack shoulder straps are attache i to the backpack at a location below the 
shoulders of the wearer. SeeFig.5. therefore, the location of the terminating 
ends of the zippers (14a, Mb, 14c) in ' Villiams et al. with respect to the 
attachment location of backpack shoul ier straps to the backpack would 
inherently result in the terminating euc of the zipper (14c) resting against a 
wearer s body. Appellant's reliance o: i Fig. 5 of Williams et al. to show the 
terminating end not resting on the back of a user is misplaced because Fig 5 
does not accurately portray the termuu ting end of the zipper (14c) being " 
located adjacent the location where the backpack shoulder straps exit the 
enclosure as shown in Fig. 4" (Examii er's Answer: p. 5, H. 8-16). 

The Examiner's observations regard ng the alleged inaccuracies in scale or 
proportions of the terminating end of the zip per 14c and attachment of backpack straps 
shown in Figure 5 relative to that shown in J igure 4 are merely speculative and 
irrelevant. In Williams et a), the specificatic n expressly states that "Third zipper 14c 
originates on front panel 26, travels over top panel 32, and terminates between but just 
above termination point 38 of zippers 14a an d 1 4b on back panel 28." (Col. 3, 11. 48- 



51)(emphasisadded). Such an arrangement 



s in line with the goal of the invention in 



which "the orientation of the zippers allows , he backpack to be worn by the user while 
the backpack is inside the enclosure. A remc vable flap of material provides a 
passageway for the shoulder straps of the bac kpack to pass through the invention and be 
worn by the user." (Col. 2, 11. 10-15) It is therefore illogical and inconceivable how the 
terminating end 14c of the zipper could rest a ia inst the user's body when the reference, 
to the contrary, expressly discloses it as beinj above the nnim nf attachment pf^g 
^ouMeist^ps to the back panel so as to permit passage of the shoulder straps through 
the flap when worn. Accordingly, appellant , naintains that rhe prior art reference fails to 
d.sclose or suggest the rcleasable securing deiice/zipper chain "i s adapted to extend 
sufficiently along the back panel of the backplk so that the termination end rests against 
a wearer's body when worn", as found in dependent claims 1 1 and 2 1 . 

The Examiner also argues that the limi ation "wherein the releasable securing 
device is adapted to extend sufficiently along L back panel of the backpack so that the 
terminating end rests against a wearer's body |hen worn" (emphasis added) does not 
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constitute a limitation in a patentable sense . Appellant respectfully traverses the 
Examiner's interpretation that this claim Hi nitation fails to provide any patentable weight. 
MPEP section 21 73.05(g) recognizes thatt lere is nothing inherently wrong wMi defining 
some part of an invention in functional terr is. This same section further cites In re 
Venezia, 530 F. 2d 956, 189 USPQ 149 (O :PA 1976) wherein the court held that the 
limitation "members adapted to be position ed" when directed to a kit of component parts 
serve to precisely define present structural i ittributes of interrelated component parts of 
the claimed assembly. Similarly, in the pre sent application the claimed limitation 
"wherein the releasable securing device is t dapted to extend sufficiency along the back 
panel of the backpack so that the terminate g end rests against a wearer's body when 
worn" also serves to precisely define presei t structural attributes of interrelated 
component parts of the claimed backpack- Accordingly, the claimed limitation must be 
accorded patentable weight. 

Lastly, on page 6, lines 1-19 of the I Ixaminer's Answer the Examiner paraphrases 
Appellant's arguments by stating that "then is no suggestion to combine the Williams et 
al. and May references". In the Appeal Bri € f the Appellant also traversed the 
combination of obviousness references on the basis that the references expressly taught 
away from such modification. MPEP sectioQ 2145(X)(D)(2) expressly recognizes mat 
references cannot be combined where the re ference teaches away from their combination. 
"It is improper to combine references where the references teach away from their 
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from modification as taught by May for the t easons described in detail in the Appeal 
Brief appellant submits that the Examiner hi s failed to set forth a prima facie case of 
obviousness. 
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For the foregoing reasons, appellant submits that Williams et al. does not teach, 
either alone or in combination, each and ev ay element of claims 1-24. Accordingly, 
Appellant submits that claims 1-24 are pate itable over the prior art of record. 



Respectfully submitted, 



Dated: 




Cheryl F^€&hert ; 
Reg. No. 40,361 
Attorney for Appellant 



Cheryl F. Cohen, LLC 
2409 Church Road 
Cherry Hill, NJ 08002 
Telephone: (856)414-1055 
Facsimile: (856)414-1058 
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